CLN 4U1 Debate Topics
	Debate Topic


	Team “For” Statement
	Team “Vs” Statement

	1. The Canadian government must deny safe injection sites from opening across Canada despite the Supreme Court of Canada ruling stating safe injection sites, like the one currently open in BC, are protected by the CCRF.

	
	

	2. Canadian Blood Services policy denying gay men the right to donate blood is a direct violation of the CCRF and must be seen as such by the Canadian government and the Supreme Court of Canada.

	
	

	3. The Supreme Court of Canada must ensure that the Minister of Justice always seeks assurance that criminals being extradited to countries that have the death penalty will not face death if returned to face charges for their crimes in order to protect their rights under the CCRF.


	
	

	4. The Supreme Court of Canada must rule that foetus’ are entitled to the same rights and protection of the CCRF as their mothers, especially in cases where a father wants to stop his partner from aborting his child.


	
	


Supreme Court Rules in Favour of Safe Injection Site.

Montreal organization looks to follow similar model

Naomi Desai
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On September 30, the Supreme Court of Canada ruled that Vancouver Coastal Health (VCH) would be allowed to continue running InSite for Community Safety, North America’s only supervised injection site.

InSite receives an average of 855 visits and administers about 587 injections per day. There have been 221 overdose interventions and no fatalities, along with over 5,268 referrals to detox or addictions services in 2010.

The Supreme Court ruling comes after attempts by the federal government to shut down InSite based on its presumed violation of the federal Controlled Drugs and Substances Act.

The court ruled that the “federal government’s decision was an infringement of section 7 of the Canadian Charter of Rights and Freedoms, which is the right to life, liberty, and security of the person.”

At InSite, people can inject pre-obtained substances under the supervision of a medical professional, receive free clean injectable supplies (syringes, cookers, filters, water, and tourniquets), and see an addiction counsellor.

British Columbia’s Ministry of Health funds InSite through VCH, which provides the healthcare component while their contracted partner, PHS Community Services Society, provides counselling services.

Out of Vancouver’s $44 million addiction services budget, InSite’s operational budget required only $3 million last fiscal year.

McGill law professor Richard Janda spoke to how InSite operated prior to the court ruling.

“InSite was initially allowed to run under an exemption…but the Minister of Health withdrew it, and the federal government said InSite couldn’t run anymore,” Janda explained.

According to him, the case sets a legal precedent not only as the first supervised injection site, but also because of the “interaction between the Charter of Rights and who has jurisdiction over health matters.”

Janda also noted that, prior to the court ruling, there was confusion over which branch of government had jurisdiction over safe injection sites: provincial governments are in charge of health care, while the federal government in Ottawa controls criminal law. However, in the case of safe injections, the Charter trumped both levels of government.

Janda explained that “the court is saying that, if the federal government fails to protect the Charter, then provincial authorities can come in and do that.”

“If there’s a framework set up by the city or province, the Supreme Court has said that it’s possible [to have such a site],” Janda continued.

This has led to talks of supervised injection sites following the InSite model being opened in the province of Quebec.

Quebec’s Health and Social Services Minister Yves Bolduc told the Globe and Mail that Quebec clinics would not function as “one big single clinic like InSite” but rather “a model that will be socially acceptable, softer” and will meet the needs of the local population.

It is yet to be determined whether a supervised injection site will be opened in Montreal. However, the legal framework to establish one now exists.

The Montreal organization Cactus, which was the first needle exchange program in North America, would like to see a supervised injection site established to supplement its other services, which include counselling, distribution of free birth control and safe sex products, and syringe recuperation.

When asked about a similar clinic opening in Montreal, Anna Marie D’Angelo, senior media relations officer at VCH, explained that “Montreal health officials need to decide for themselves” on the right course of action.

Since InSite opened in 2003, there have been several peer-reviewed studies of its positive effects on the community, including reduced crime and HIV/AIDS rates.

D’Angelo added that InSite also reduces the demand for first responders, such as ambulances and police.

Cailin Rodgers, spokesperson for Health Canada, said that, though disappointed, Health Canada would comply with the court’s decision.

“We believe that the system should be focused on preventing people from becoming drug addicts. Our government believes that spending money on treatment and support to help get people off drugs is the best investment we can make,” said Rogers.

“A key pillar of our National Anti-Drug Strategy is prevention and treatment for those with drug dependencies,” she continued. “As part of the strategy, we have made significant investments to strengthen existing treatment efforts through the Treatment Action Plan.”

D’Angelo spoke about whether InSite condones drug use.

“The doctors and healthcare providers discourage [drug use],” she said, adding that “calling [InSite] safe is incorrect…it is never safe, but in a supervised manner.”

Gay Ont. Man Loses Blood Donation Negligence Suit

Donor Falsely Denied That He Had Had Sex With Another Man

Last Updated: Thursday, September 9, 2010 | 4:35 PM ET

A gay Toronto man who concealed his sexual history on a blood donor questionnaire and was sued for negligence by Canadian Blood Services has lost in Ontario Superior Court.

In a decision released Thursday, the court sided with CBS in its suit against Kyle Freeman for "negligent misrepresentation."

The court said Freeman did not have a Charter of Rights and Freedoms defence against the claim of negligence.

The decision essentially upholds the current CBS practice of prohibiting men who have had sex with other men anytime since 1977 from donating blood. 

Freeman donated blood several times between 1990 and 2002. Each time, he falsely denied that he had had sex with another man since 1977.

Ban not discriminatory: judge

In June 2002, Freeman donated blood that subsequently tested positive for syphilis. He was permanently ruled out as a donor. Freeman did not know at the time he had syphilis, and did not know how he had contracted it, the judge wrote.

CBS took steps to get any blood traceable to Freeman out of its system, at a cost of about $10,000. It later filed suit against him.

In her decision, Justice Catherine Aitken ruled that the CBS ban on donation was not discriminatory based on sexual orientation.

"It is based on health and safety considerations; namely, the prevalence of HIV/AIDS and other blood-borne, sexually transmitted pathogens in the [men who have sex with men] populations, and the corresponding risk this creates for the safety of the blood supply system," the judge ruled.

CBS chief executive officer Dr. Graham Sher applauded the decision.

"It is important to understand, and as the judge affirmed, our donor selection policies have always been about protecting the safety of blood recipients, and the [men who have sex with men] policy is no exception."

Freeman was held liable to the blood bank for $10,000 in damages.

A counterclaim by Freeman against CBS was also dismissed. The court ruled that CBS is not a government entity, and therefore, not covered by the Charter.

 “We’re very disappointed with this decision,” Monique Doolittle-Romas, the executive director of the Canadian AIDS Society, said in a statement.

“Although the judge agreed with us that there is no evidence to justify the current deferral period being used, which applies to any man who had sex with another man even once since 1977, the court refused to order a change," she said.

Helen Kennedy of Egale Canada said that because the court found the blood bank's policy was based on safety concerns, the questionnaire did not discriminate against gay and bisexual men.

"The negative consequences this ruling has on Charter rights are enormous," Kennedy said.

Thursday's ruling reverberated even in British Columbia, where the executive director of a Vancouver HIV/AIDS advocacy group called it "misguided."

"In an era when gay men are discriminated against in many ways, I think this is one area where it need not be," said Maxine Davis, of the Dr. Peter AIDS Foundation.

"It does perpetuate a perception that somehow gay men are more promiscious."

Extradition: The Longest Arm of The Law 

CBC News Online | Feb. 27, 2006


When Canada updated its extradition laws in 1999, it was the first major reworking of the country’s prevailing legislation on the matter since the 19th century. The new Extradition Act replaced the old Extradition Act of 1877 and the Fugitive Offenders Act of 1882. Those Victorian-era pieces of legislation were silent on many crimes of the modern era – such as telemarketing fraud and internet crime – and out of date in other areas like organized crime and the drug trade.

But beyond modernizing and streamlining the extradition process, the government said one of the most important aims of the new Extradition Act was to prevent Canada from becoming a "safe haven" for fugitives from other countries.
Extradition is a complex, international process that involves the courts, the federal government, international law, and a raft of individual binational treaties. It should not be confused with deportation, which is administered by the immigration department. Simply put, extradition is the formal procedure that begins when one country asks another country to return someone who has been accused of a crime or has been convicted of one in the requesting country.

Requirements for Extradition

The Extradition Act sets out specific preconditions for extradition. Fugitives can be extradited for only three reasons: for prosecution, to impose a sentence, or to enforce a sentence that has already been imposed.

There must also be some kind of legal agreement between Canada and the other country. That can take the form of a binational extradition treaty or some other kind of multilateral agreement that specifically contains provisions dealing with extradition. Canada has signed bilateral extradition treaties with more than 50 countries. 
If the requesting country is an "extradition partner," as listed in the act, formal extradition proceedings can also take place even in the absence of a specific treaty. Many Commonwealth countries, as well as Costa Rica and Japan, are listed in this way. The new Extradition Act also allows international criminal courts or tribunals to request extraditions from Canada.


The process is essentially a three-stage process. First, an accused is arrested under the Extradition Act following a diplomatic note sent by the requesting country. Following the arrest, the fugitive will eventually appear before a judge who determines if there’s a prima facie case – in other words, is there enough evidence that would commit the accused to trial if the offence had taken place in Canada? If not, the fugitive is let go. If there is, the fugitive heads off to prison. 


If the fugitive is committed to prison, he or she has several avenues of appeal. Once those are exhausted, it’s all up to the minister of justice. He or she is the only person who can authorize the surrender of a fugitive to another country.
The 'Dual Criminality' Issue
People can be extradited only if the offence they're accused or convicted of is a crime in both countries – the "dual criminality" test. If the offence is a crime in just one of the countries, no extradition can take place. 
And it’s not just any offence. Extradition is meant to apply to relatively serious crimes. Under Canadian law, the threshold is specific. To qualify for extradition, Canada will not allow anyone to be extradited unless the offence involved could have resulted in a jail sentence of two years or more had it taken place in Canada. The specific crime must also be listed in the relevant treaty.
Canada will generally not allow the extradition of people charged with political offences in another country. As long as the person’s political "offence" in the requesting country was non-violent, Canada will refuse to surrender the individual. There has been some criticism of Canada’s decision to extradite those who some view as political prisoners whose prosecutions may be politically motivated. 
But the Department of Justice says the role of the extradition judge is to determine if there is enough evidence presented that, if the "conduct had been carried out in Canada, the judge would order the person to stand trial in Canada." In other words, the judge cannot test the quality or reliability of the evidence – that is the job of the trial judge and/or jury.

Exceptions in Death Penalty Cases
While the particular offence must be a crime in both countries, the Extradition Act does not require that the punishments be equal. That has posed problems for Canada, which does not have a death penalty, but which has faced several extradition requests from the U.S. and several other countries, which do.
 Section 44(2) of the Extradition Act gives the minister of justice the discretion to refuse extradition if capital punishment could be meted out under the laws of the extradition partner for the conduct in question. 
When American Indian Movement activist Leonard Peltier was extradited from Canada in 1976, Canada sought assurances he would not face the death penalty. The assurances were given and Peltier was sent back to the U.S., where he was convicted of the murders of two FBI agents and sentenced to life in prison. Both his extradition and convictions remain highly controversial to this day.

In 1996, then Justice Minister Allan Rock asked for and was given similar assurances that the Philippines would not execute Rodolfo Pacificador. He was charged with the assassination of a political candidate in that country.
The cases of Atif Rafay and Glen Burns ended up making new extradition law in death penalty cases. The two Canadians were charged with the 1995 murders of Rafay’s parents and sister in Washington state. They fled to Canada. Washington subsequently asked for their extradition. The justice minister said he was not bound to automatically seek assurances that they would not face execution. "If the general rule was that Canadians were never to be returned to face the death penalty in the United States, the result would be unsatisfactory," said a release from the justice department. "Canadian suspects who managed to return to Canada before arrest would gain an advantage, since they would never be extradited without assurances."
But on reviewing this case in 2001, the Supreme Court of Canada ruled that the minister of justice is constitutionally required to seek assurances that the death penalty will not be imposed in all but "exceptional" cases. The court did not spell out what it meant by "exceptional."
Chantal Daigle Appellant v.Jean-Guy Tremblay 
	Case Summary
Tremblay v. Daigle

Tremblay v. Daigle
[1989] 2 S.C.R. 530



FACTS

In January 1989, Jean-Guy Tremblay proposed marriage to Chantal Daigle. In February 1989, the two began to live together. In July 1989, Ms. Daigle was informed by her doctor that she was pregnant.

Shortly after commencing living together, the relationship between the parties deteriorated. Ms. Daigle alleges that Mr. Tremblay became dominant, jealous and physically abusive. Ms. Daigle decided to end the relationship and to terminate her pregnancy.

On July 17, 1989, Mr. Tremblay was granted an injunction restraining Ms. Daigle from proceeding with the abortion. On July 20, 1989, the Court of Appeal dismissed Ms. Daigle’s appeal and upheld the injunction. Ms. Daigle immediately appealed to the Supreme Court of Canada. Ms. Daigle proceeded with the abortion before the Supreme Court made its decision.



LOWER COURTS

Quebec Superior Court

In granting the injunction, the Superior Court concluded the following. A foetus is a human being under the Quebec Charter of Human Rights and Freedoms and therefore enjoys a right to life and a right to assistance under ss. 1 and 2 respectively. Second, the court found that Mr. Tremblay had the necessary interest to request the injunction. Finally, while the injunction would inconvenience Ms. Daigle, the court found that the foetus rights should prevail in the situation. Ms. Daigle appealed to the Court of Appeal.

Quebec Court of Appeal

The Court of Appeal dismissed Ms. Diagle’s appeal and upheld the injunction. Judge LeBel dismissed the appeal with reasoning similar to that of the Quebec Superior Court. Judge Nichols also dismissed the appeal for different reasons. He concluded that neither the Quebec Charter nor the Canadian Charter of Rights and Freedoms recognized foetal rights. However, foetal rights were recognized by custom and, implicitly, by our laws. Dernier dismissed the appeal as well, again for different reasons. He found that a foetus has a natural right to be carried to term and that this right can only be over-ridden for a just reason. He found no just reason in this case. Ms. Daigle appealed to the Supreme Court of Canada.



ISSUES

The Supreme Court considered the following issues:

1. Whether the Quebec Charter supports the injunction restraining Ms. Daigle from having an abortion.
2. Whether the Canadian Charter supports the injunction restraining Ms. Daigle from having an abortion.
3. Whether the father has the right to veto a woman’s decisions in respect to an abortion. 



DECISION:

The Supreme Court unanimously allowed Ms. Daigle’s appeal. The Court delivered the decision together and concluded the following:

1. The Quebec Charter does not support the injunction restraining Ms. Daigle from having an abortion.

2. The Canadian Charter does not support the injunction restraining Ms. Daigle from having an abortion.

3. A potential father does not have the right to veto a woman’s decisions in respect to an abortion. 



DECISION REASONS:
(Dickson, Lamer, Wilson, La Forest, L’Heureux-Dube, Sopinka, Gonthier and McLachlin).

The Issues in This Case:
While recognizing the relevance of the philosophical, theological and metaphysical issues, the Court viewed this case solely in a legal context. The issue was thus not whether a foetus is a person per se, but whether the relevant legislation accorded a foetus legal status and rights for the purpose of granting an injunction restraining Ms. Daigle from having an abortion. For the Court, the broader social, political, moral and economic issues were to be more appropriately left to the legislature.

The Quebec Charter and the Injunction

The Court concluded that the Quebec Charter did not support the injunction restraining Ms. Daigle from having an abortion. For the Court, a foetus was not included within the term “human being” within the Quebec Charter. Therefore, the Quebec Charter did not accord a foetus legal status and rights for the purpose of granting the injunction. In drawing this conclusion, the Court recognized the following:

1. The Quebec Charter did not display any clear intention on the part of its framers to consider the status of a foetus. If the Quebec Charter was intended to include a foetus, it is unlikely that the legislature would have left its legal status in such an uncertain state.

2. The different usage of the terms human being and persons in the Quebec Charter did not lead to the conclusion that a foetus was included with the term human being. The more plausible explanation was that the different terms were used to distinguish between physical and moral persons.

3. The Quebec Civil Code and Anglo-Canadian law supported the finding that a foetus was not a “human being” within the meaning of the Quebec Charter. The Civil Code’s recognition of the foetus juridical personality was only a fiction of the civil law in order to protect the future interests of the unborn child (provided it is born alive and viable). In Anglo-Canadian law, a foetus must be born alive to enjoy rights. 

The Canadian Charter and the Injunction

The Court concluded that the Canadian Charter did not support the injunction restraining Ms. Daigle from having an abortion. For the Court, the Canadian Charter was not applicable to this case. This case was a civil action between two private parties and did not have any state action to trigger the Canadian Charter.

The Father’s Right to Veto a Woman’s Decision Regarding an Abortion

The Court concluded that the father did not have a right to veto a woman’s decisions regarding an abortion. For the Court, there was nothing in the Quebec legislation or case law to support the argument that the father did have such a right.

Outcome

The Court concluded that Ms. Daigle’s appeal should be allowed. For the Court, neither the Quebec Charter nor the Canadian Charter supported an injunction restraining Ms. Daigle from having an abortion. Furthermore, the father did not have a right to veto a woman’s decision regarding an abortion.




	
	


