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FACTS

Donald Andrews and Robert Smith belonged to a white nationalist political organization called the “Nationalist Party of Canada.” Andrews was the party leader and Smith was the party secretary. Both individuals were members of the party’s central committee and were responsible for the publishing and distributing the National Reporter, a bi-monthly publication.

Pursuant to a search warrant, materials were seized from the home of Andrews and Smith. These materials included copies of the National Reporter, letters written by subscribers, and sticker cards with the slogans “Nigger go home,” “Hoax on the Holocaust,” “Israel Stinks” and “Hitler was right, Communism is Jewish.” The ideology expressed by the material was that “white people” were superior and “coloured people” were inferior; that the races should be segregated; and that Jewish peoples were the cause of economic problems because they controlled the financial life and resources of the country.

Andrews and Smith were charged under s. 319(2) of the Criminal Code with unlawfully communicating statements, other than in private conversation, which willfully promoted hatred against an identifiable group. They were convicted at trial in the District Court of Ontario. Andrews was sentenced to twelve months incarceration and Smith to seven months. The Court of Appeal dismissed an appeal, although Andrews’ sentence was reduced to three months and Smith’s to one month.



LOWER COURTS

District Court of Ontario

At trial, no issue was taken in regards to the constitutional validity of s. 319(2) of the Code. The primary issue was the meaning of “hatred” in the section. The trial judge accepted a definition which referred to hate as “an emotion of extreme dislike or aversion, detestation, abhorrence.” The judge concluded that the material distributed by the accused met this definition of “hatred” and entered a verdict of guilty. Andrews and Smith appealed the decision to the Ontario Court of Appeal.

The Ontario Court of Appeal

The Court of Appeal dismissed Andrews and Smith’s appeal, although the court did reduce their sentences. The Court of Appeal focused upon the constitutionality of the “anti-hate” legislation. Grange (with Krever concurring) concluded that s. 319(2) of the Code did not violate freedom of expression under s. 2(b) of the Canadian Charter of Rights and Freedoms; and s. 319(3)(a) of the Code did not violate the presumption of innocence under s. 11(d) of the Charter. In a separate concurrence, Cory concluded that s. 319(2) violated s. 2(b) of the Charter, but the violation was justifiable under s. 1 of the Charter. Andrews and Smith appealed the decision to the Supreme Court of Canada.



ISSUES

The Supreme Court considered four constitutional issues:

1. Whether s. 319(2) of the Code violated s. 2(b) of the Charter. 

2. If so, whether the violation was justifiable under s. 1 of the Charter. 

3. Whether s. 319(3)(a) of the Code violated s. 11(d) of the Charter. 

4. If so, whether the violation was justifiable under s. 1 of the Charter. 



DECISION:

The Supreme Court dismissed the appeal of Andrews and Smith (La Forest, Sopinka and McLachlin dissenting). Dickson wrote for the majority and concluded the following:

1. Section 319(2) of the Code violated s. 2(b) of the Charter. 

2. The violation was justifiable under s. 1 of the Charter. 

3. Section 319(3)(a) of the Code violated s. 11(d) of the Charter. 

4. The violation was justifiable under s. 1 of the Charter. 

McLachlin (writing for herself and Sopinka) dissented and concluded the following:

1. Section 319(2) of the Code did violated s. 2(b) of the Charter. 

2. The violation was not justifiable under s. 1 of the Charter. 

3. Section 319(3)(a) of the Code violated s. 11(d) of the Charter. 

4. The violation was not justifiable under s. 1 of the Charter. 

La Forest wrote a separate dissent in which he agreed with McLachlin to the extent noted in his reasons in R. v. Keegstra. 



DECISION REASONS:
Dickson C.J. (with Wilson, L’Heureux-Dube, and Gonthier) 

Section 319(2) of the Code and s. 2(b) of the Charter

For the reasons given in R. v. Keegstra, Dickson agreed with Cory in the Ontario Court of Appeal that s. 319(2) of the Code violated freedom of expression under s. 2(b) of the Charter, but was save by s. 1 of the Charter. The decision of Cory was as follows.

The Decision of Cory J. A.

(a) Section 2(b) of the Charter
Cory concluded that s. 319(2) of the Code violated s. 2(b) of the Charter. For him, the Charter demanded a wide and liberal interpretation of freedom of expression. Although the expression in this case was erroneous and vile, it was nevertheless a sincerely held opinion and came within the purview of s. 2(b).

(b) Section 1 of the Charter
However, Cory concluded that the violation was justifiable under s. 1 of the Charter. The objective of s. 319(2) was to prohibit the dissemination of hate propaganda. For Cory, this objective was sufficiently important to warrant a Charter violation because of the harm of hate propaganda on society. Furthermore, Cory asserted that the means of s. 319(2) were proportionate to this objective. The section represented a reasonable limit on freedom of expression because (1) the section only prohibited the narrow category of “hate” communications; (2) the section did not apply to private conversations; (3) there was a stringent mens rea component attached to the section; and (4) the defences offered an accused under the section further reduced the scope of prohibition.

Section 319(3)(a) of the Code and s. s. 11(d) of the Charter

Referring to his decision in R. v. Keegstra, Dickson concluded that s. 319(3)(a) of the Code violated the right to be presumed innocent under s. 11(d) of the Charter, but was justified under s. 1 of the Charter.

Outcome

Dickson concluded that the appeal of Andrews and Smith should be dismissed. S.319(2) of the Code violated s. 2(b) of the Charter, and s. 319(3)(a) of the Code violated s. 11(d) of the Charter, but both violations were justifiable under s. 1 of the Charter.



DISSENTING REASONS
McLachlin (with Sopinka) 

McLachlin concluded that the appeal of Andrews and Smith should be allowed. Referring to her reasons in R. v. Keegstra, she suggested that s. 319(2) of the Code violated s. 2(b) of the Charter in a manner that could not be justified under s. 1. McLachlin, again referring to her reasons in R. v. Keegstra, also concluded that s. 319(3)(a) of the Code violated s. 11(d) of the Charter in a manner that could not be justified under s. 1.

SEPARATE DISSENTING REASONS
La Forest
La Forest concluded that Andrews and Smith’s appeal should be allowed. In doing so, he agreed with McLachlin to the extent noted in his reasons in R. v. Keegstra.



